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1368 Research Park Dr
Beavercreek, Ohio

BEAVERCREEK BOARD OF ZONING APPEALS
Regular Meeting — January 10, 2018, 6:00 p.m.
Council Chambers

CALL TO ORDER
ROLL CALL
APPROVAL OF AGENDA

APPROVAL OF MINUTES
A. July 12, 2017

PUBLIC HEARINGS
A. CU-18-1, OH Exchange Facilities Networks, LLC

ADJOURNMENT



BEAVERCREEK BOARD OF ZONING APPEALS
REGULAR MEETING, July 12, 2017, 6:00 PM

PRESENT: Mr. Hung, Mr. Morter, Mr. Raber
ABSENT: Mr. Hight, Mr. Kruse
Chairman Hung called the meeting to order followed by roll call.

Mr. Raber MOVED to excuse Mr. Hight and Mr. Kruse from the meeting, seconded by
Mr. Morter. Motion PASSED by majority voice vote.

Mr. Raber MOVED approval of the agenda, seconded by Mr. Morter. Motion PASSED
by majority voice vote.

Mr. Raber MOVED approval of the June 14, 2017 minutes, seconded by Mr. Morter

PUBLIC HEARING
V-17-2, Brandon Hickman, 3166 Ibis Place (Request case remain tabled and public
hearing continued.)

Mr. Hung requested a motion be made to table this case because there is a measure
before City Council which is in the reading process that has an effect on this variance
case. He believed it was best to table the case until Council has approved/disapproved
the ordinance.

Mr. Raber MOVED to table V-17-2 and continue the case, seconded by Mr. Morter.
Motion PASSED by majority voice vote.

V-17-3, Tyler Hofacker, 2976 Hohl Drive

Clerk Gillaugh read the notice of public hearing on an application filed by Tyler
Hofacker, 2976 Hohl Drive, Beavercreek, OH 45432, requesting a variance from
Chapter 158.031(F)(1) of Beavercreek Zoning Code, requesting permission to construct
a deck within the required fifty-foot setback from the north property line in an R-1A
District. The property is located at the northeast corner of the intersection of Hohl Drive
and Hanes Road further described as Book 5, Page 9, Parcel 21 on the Greene County
Property Tax Atlas.

Tyler Hofacker stated he lives at the northeast corner of Hanes Road and Hohl Drive,
and explained he does not have much of a back yard. He stated he has had a lot of
landscaping done, and has leveled the area. He explained he would like to construct a
ground-level deck for a nice entertainment area. Mr. Hofacker said they will not be able
to see over the privacy fence, and stated he would like to have a variance to build the
deck closer to the property line.
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Ms. Pereira summarized the staff report dated July 7, 2017, which stated the applicant
is requesting to construct a 15-foot by 28-foot deck, five feet from the rear property line.
She explained the requirements of Chapter 158.031 (F)(1) and Chapter 158.110 (B) of
the Zoning Code, and said the lot is a triple frontage lot. Ms. Pereira said this type of lot
would not be something that would be done now, and was mostly likely a remnant
parcel from something that was created before the City was incorporated. She
explained it is a non-conforming lot, and it does create a lot of hardship and issues for
the applicant. Ms. Pereira discussed a previous variance that was applied for in 2009
prior to Mr. Hofacker owning the property, and said it approved a swimming pool and a
deck all the way up to the property line with a zero setback. She said the variance was
granted but was never constructed. Staff recommended approval of the case with one
condition.

There being no public input, the public hearing was closed.

Mr. Morter questioned that there was going to be a pool constructed at one time. Ms.
Pereira said yes, andexplained the deck was going to be in the side yard and was going
to wrap around where Mr. Hofacker is proposing his deck. She stated normally they like
to maintain some setback requirement, but this is a special case.

Mr. Hung asked if this deck will be raised and if there would be a fence or stairs coming
from it. Mr. Hofacker said it will be a ground level deck and there will be stairs with
handrails from the rear door to the deck. He estimated the height to be no more than
eight inches high.

Mr. Raber MOVED to approve V-17-3 with one condition:

1. A Residential Zoning Permit must be approved by the Planning and Zoning
Department prior to the construction of the deck.

Motion was seconded by Mr. Morter, and PASSED by unanimous voice vote.

V-17-4, Jon McGugin, 1599C Beaver Valley Road

Clerk Gillaugh read the notice of public hearing on an application filed by John & Shelly
McGugin, 1599 Beaver Valley Road, Lot C, Beavercreek, OH 45434, requesting a
variance from Chapter 158.104 (E)(1)(b) of the City of Beavercreek Zoning Code,
requesting permission to construct an accessory structure that would exceed the
maximum allowed square footage permitted for an accessory structure within a R-1A
District. The property is located approximately 600 west of Beaver Valley Road, five lots
south of the intersection of Beaver Valley Road and Lantz Road further described as
Book 5, Page 18, Parcel 23 on the Greene County Auditor’s Property Tax Atlas.

Jonathan McGugin,1599C Beaver Valley Road, stated they moved in last year and
immediately found out the existing two-car garage is inadequate for their needs. He
explained the previous owner built a 10-foot by 12-foot shed to house the tools that are
needed to maintain the five-acre parcel. Mr. McGugin said with the zoning of the
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property, they are requested to exceed more than 50% rule for accessory structures. He
explained the structure will hold all their tools, and he would like to have a workshop for
private use. Mr. McGugin stated the structure will blend in with the environment and will
match the house aesthetics as well.

Ms. Pereira summarized the staff report dated July 7, 2017, which stated the applicant
is requesting a variance from Chapter 158.104 (E)(1)(b) of the City of Beavercreek’s
Zoning Code to allow for the construction of a 30-foot by 50-foot accessory structure.
She discussed the location of the property, and said this is an estate lot off a private
driveway. Ms. Pereira explained the Greene County GIS states the house is 1,812
square feet, and there is a detached structure that is not adequate and is not able to
hold vehicles due to some structural issues. She said there is also a 10-foot by 12-foot
shed that the applicant has already stated if they are allowed to build the pole barn it will
be removed. Ms. Pereira stated the property is 5.466 acres and it is heavily wooded.
She explained if this was a normal residential property, staff thought this kind of a
request would be too large. Ms. Pereira said with the lot being over five acres it could be
rezoned to agricultural, but that process can take up to six months and is a lot of work
for staff and the applicant. She stated allowing them to apply for a variance is a much
simpler process. Ms. Pereira explained if the property was zoned agricultural there are
no limits on the size of accessory structures or the number of them. Staff recommended
approval of the case with one condition.

In public input, Richard Reynolds, 1629 Applewood Drive, stated he is Mr. McGugin’s
neighbor and he owns the abutting property line closest to where the structure is
proposed. He was in full support of his application.

James Howell, 1599 Beaver Valley Road, Lot D, stated he had no issues with the
structure the McGugins want to construct. He explained he would not be able to see it,
and the building will be secluded.

Michael Green, 1629 Applewood Drive, said he owned the nine aces to the west and he
had no reservation of the structure being proposed. He was happy he came because he
found out there is a possibility he can go agricultural. Mr. Green said he was in full
support of the application.

There being no further public input, the public hearing was closed.

Mr. Hung explained he wasn’t from the area, and when he has these hearings and
someone is making a very reasonable request and there are neighbors coming out and
supporting it, it is a bit heartwarming. He said this community had people that
understand the difficulties that people face, and they understand the needs of their
neighbors. Mr. Hung stated that made him feel good and positive at where he is too. He
said generally speaking in residential areas that the City is usually reluctant to give such
a large variance, but he concurred with staff that there is a different circumstance here
and with the support of the neighbors he saw no reason to not allow the applicant to
move forward with his plan.
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Mr. Raber MOVED to approve V-17-3 with one condition:

1. An Accessory Structure Zoning Permit must be approved by the Planning and
Zoning Department prior to the construction of the barn.

Motion was seconded by Mr. Morter, and PASSED by unanimous voice vote.
ADJOURNMENT

Mr. Raber MOVED adjournment at 6:22 p.m., seconded by Mr. Morter. Motion PASSED
by majority voice vote.

Melissa Gillaugh
Deputy Clerk









ANALYSIS:

Proposed Structure/Site Improvements

The plans show the construction of a 46.66-foot tall, 1.5-foot diameter monopole
micro cell tower facility along the east site of Commons Boulevard. All support
equipment, such as the GPS unit, electric distribution panel, weather head, the
UE (User Equipment, or cell phone user) Relay device, and the antenna itself will
all be mounted onto the proposed monopole. There is nothing shown on the
plans that indicates that any support equipment will be placed on the ground
around the pole. The top of the antenna is shown at 50 feet from grade. In order
to better align with the height of the poles along Commons Boulevard (which are
30 feet above grade), staff has added a condition that limits the height of the
proposed pole to 40 feet. This will not preclude the omni-directional antenna from
extending beyond the height of the pole, but will limit the steel pole height. While
the proposed pole, if limited to 40 feet, wil! still be higher than the 30-foot light
poles on Commons Boulevard, the 10-foot higher pole will be less visually
intrusive than a 46.66-foot pole. There is a correlation between pole height and
performance, as noted on the attached letter from the applicant. A 40-foot
limitation represents a good compromise between 30 feet to match the light poles
and 46.66 feet from the initial application.

Parking

N/A

Landscaping/Screening/Setbacks

The pole is proposed to be setback as far away from the pavement as possible,
at 11.5 feet from the back of the curb on Commons Boulevard.

Visual Impact

The plans call for the pole to be painted to match the existing light poles on
Commons Boulevard, which are painted brown.

Legal Considerations

Included in your packet is a letter from Mr. McHugh, the City Attorney. The letter
summarizes a state law that limits the City’s (and BZA’s) ability to place
restrictions on applications such as these, and severely limits the ability to
disapprove the applications. As such, not all criteria listed in §158.130 (D) and
(F) can or will be met with this application. A condition has been added to the
proposed resolution that gives relief from said conditions so as to not be in
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conflict with state or federal laws. Attached to this staff report is a copy of
§158.130 (D) and (F), with parts highlighted that can’t be met with applications
for micro cell poles. §158.130 (D) and (F) were written with traditional 199-foot
cell towers in mind.

RECOMMENDATION:

Staff finds that this conditional use proposal satisfies the criteria for approval as
established per §158.130 (F), as much as practical and required by state law.
Further, staff recommends that the Board of Zoning Appeals adopt the attached
resolution approving this conditional use application.




RESOLUTION
BOARD OF ZONING APPEALS
CASE NO. CU 18-1

WHEREAS, OH Exchange Facilities, LLC has made application for conditional
use approval for the construction of a small cell facility and related equipment, to be
located within the City’s right-of-way, on Commons Boulevard, across from 2619
Commons Boulevard, Beavercreek Ohio 45431.; and

WHEREAS, the applicant is requesting permission to construct a small cell
wireless telecommunication tower and related equipment; and

WHEREAS, public hearing was held on January 10, 2018 at which time all persons
were given opportunity to comment on the application; and

WHEREAS, the Board of Zoning Appeals finds that §158.130 has been fully
satisfied, as allowed by state and federal laws.

NOW therefore the Board of Zoning Appeals orders that:

1. The conditional use application to allow construction of a small cell wireless
telecommunication tower and equipment on Commons Boulevard, across from
2619 Commons Boulevard, Beavercreek Ohio 45431, is hereby approved.

2. Conditions of approval shall be as follows:

a.

The approved plans for this application shali be those stamped “Received
December 6, 2017, except as modified herein.

The height of the pole shall be limited to 40 feet from adjacent grade.

The pole shall be painted to match the color of the existing light poles on
Commons Boulevard.

Prior to the installation of the pole and associated equipment, the applicant
shall apply for and receive approval of a zoning permit and a right-of-way
permit from the Planning and Development Department and the
Engineering Department respectively.

The pole shall not contain any advertisements, and may only display
information required by federal and/or state law.




f. Should the use of the be discontinued (meaning the structure is not properly
maintained, has been abandoned, become obsolete, has been unused or
has ceased daily activities or operation for a period of 12 months) the
applicants or its successors shall be responsible for its removal.

g. Prior to the construction of the pole, the owners/operators of the pole shall
submit and keep on file with the City, proof of liability insurance, and shall
indemnify the City of all liability from the construction and operation of the

pole within the city's right-of-way.

h. As required by state and federal laws, the applicant is granted relief from
non-applicable and non-practical requirements of §158.130 (D) and (F) of
the Zoning Code.

ACTION BY BOARD OF ZONING APPEALS

(Date)

Chairman







information, a map drawn to scale showing the wireless telecommunications provider's existing,
approved and proposed facility sites within the corporate limits of Beavercreek and within 2,500
feet of the city boundaries.

(2) Necessity of location. The applicant shall be required to demonstrate, using the latest
technological evidence, that the antenna and/or tower must be placed as proposed in order to satisfy
a necessary function in the company's grid system.

(3) Effort to co-locate. Whenever feasible, the use of an existing, approved, or proposed
tower, owned either by the applicant or another entity, shall be utilized. The applicant shall
demonstrate by clear and convincing evidence that its antenna cannot be located on any other
telecommunication tower or tall structure in the vicinity and that it has undertaken all reasonable
means to avoid any undue negative impact caused by multiple towers within an area. The applicant
must demonstrate that it has contacted the owners of nearby telecommunication towers or tall
structures, requested permission to install its antenna on those structures, and was denied
permission. The city may deny the application to construct a new tower if the applicant has not
made a good faith effort to mount the antenna on existing structures.

(4) Accommodation of city needs. The applicant shall agree to make every reasonable
effort to accommodate the telecommunication antennae of the local police, fire and other public
agencies.

(5) Agreement to shared use. In the event of the construction of new facilities by the
applicant, the applicant shall agree to the shared use of the tower and support structures by other
cellular telecommunication companies where technologically feasible upon payment of reasonable
fees, provided such shared use does not violate any state or federal law. Applicants are required to
bear an equitable share of capital operating and other expenses in connection with such shared use.

(6) Wireless telecommunication antenna and/or tower safety. The applicant shall
demonstrate that the proposed wireless telecommunication antenna and/or tower is safe and that
the surrounding properties will not be negatively affected by tower failure, falling ice or other
debris and must meet all Federal Communications Commission standards.

(7) Color and appearance standards. All wireless telecommunication facilities shall be
designed or painted to portray a non-contrasting gray or similar color minimizing its visibility,
unless otherwise required by the Federal Communications Commission or Federal Aviation
Administration. All appurtenances shall be aesthetically and architecturally compatible with the
surrounding environment by the means of camouflage deemed acceptable by the city.

(8) Landscaping. Landscaping shall be required in order to screen the support structure
and any other ground level features. In general, landscaping should soften the appearance of the
wireless telecommunication site. Existing vegetation on and around the site shall be preserved to
the greatest extent possible. The city may permit a combination of existing vegetation, topography,
walls, decorative fences or other features instead of landscaping, if they achieve the same degree
of screening as the required landscaping.
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January 4, 2018

City of Beavercreek
Board of Zoning Appeals
1368 Research Park Drive
Beavercreek, OH 45342

Re:  OH Exchange Facilities Networks, LLC's Conditional Use Permit Application,
Case Number CU-18-1

Dear BZA Members:

Planning Staff has asked me to provide an analysis of the state of Ohio law as it applies to
the above-referenced application.

SB 331, which went into effect March 21, 2017, included provisions in the bill which
amended Chapter 4939 of the Ohio Revised Code to address how municipalities must
deal with requests for consent from micro wireless facilities to place wireless
communications towers, antenna, and other wireless communications equipment in the
public right-of-way. Accordingly, where micro wireless facilities are concerned,
R.C.§4939.031 currenily provides that (1) a municipal corporation must act on
applications for consent to place wireless telecommunications facilities in a public right-
of-way within ninety (90) days of the application; and (2) “a municipal corporation shall
not requite any zoning or other approval, consent, permit, certificate, or condition for the
construction, replacement, location, attachment, or operation of a micro wireless facility,
or otherwise prohibit or restrain the activities in this section.”!

R.C. 4939.033 specifically provides that “[a] request for consent under section 4939.031
of the Revised Code shall be deemed a permitted use and shall be exempt from tocal
zoning review.” Further, R.C. 4939.0315 specifically prohibits a municipal corporation
from imposing various restrictions upon a requestor making an application to operate a
wireless telecommunications facility in a public right-of-way.

! Pursuant to R.C. 4939.01(F), a “micro wireless facility” includes both a distributed antenna system (DAS)
and a small cell facility, and the related wireless facilities.” Both DAS and small cell facilities must
conform to the size limitations set forth in R.C. 4939.01(N).

Dayton, Ohio 45402-1289

Legal Seyvices Since 1853
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City of Beavercreek
January 4, 2018
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If you have questions or require additional information, please let me know.

incerely yoprs,




Ohio Senate Bill 331 Overview

Passed 12/7/16
Signed by Governor 12/19/16

s The billamended Ohio law to promote the distribution of small cells. The bill significantly limited

the City’s control over wireless deployment in public rights of way.

* “Micro Wireless Facilities” are defined as structures where the antennae are not greater than 6
cubic feet in volume, the associated equipment not more than 28 cubic feet in volume, and they
do not increase the height of the supporting structure more than 10 feet.

» “Wireless Support Structure,” is any pole, including monopoles, light pole, traffic signal, sign pole,
or utility pcle that is capable of supporting the wireless faciity.

» 1n 4939.031, the Bill provides that, other than set as forth in the new provisions, municipalities
cannot require any zoning or other approval, consent, permit, or certificate, or otherwise “prohibit
or restrain” the activities in areas that are not public rights-of-way... meaning any private property.

commercial or residential.

« Application fees for a permit to install Micro Wireless Facilities in the public rights-of-way are
limited to the lesser of $250 or the amount charged for a building permit for any other type of
commercial or land use development. We currently charge $150 for a new wireless

communication tower.

» The Bill prohibits 17 specific actions by local governments. Among things under the Bill, a local

government cannot:

» Prohibit location in residential areas or within a specific distance from a residence,;

» Require the applicant o submit information or otherwise consider “need” for the
facility, customer demand, or quality of service;

» Evaluate the request based on availability of other potential locations (however the
city can propose an alternate location within 50 feet, which must be used if the
applicant has authority and there are not technical limits or additional costs),

» Reqguire removal of existing wireless support structures or facilities;

» Require bonds, escrow deposits, or letters of credit, unless also imposed generally
on right-of-way occupants;

» Impose unreasonable requirements regarding appearance; or screening.




Require the use of municipally-owned facilities or property;

Require the applicant to agree to allow co-location;

Limit the duration of permits;

Impose sethacks or fall zone requirements that are different from requirements, if
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any, imposed on other structures in the public rights-of-way; currently, if the road has
a curb, light/signal poles have to be 2 feet off the edge of the curb. s0 a micro cell
tower will have the same setbacks. If not curbed it's a little farther.

¥» Impose separation reguirements between wireless facilities

The Bill requires municipalities to allow attachment of Micro Wireless Facilities to municipal

support structures in the public rights-of-way, such as all of our intersection signals and any

municipal street light pole. It alsc limiis the fees the City can charge for attachment to one of our

structures to the lesser of actual, direct, and reasonable costs or $200.

If the pole in the public right of way is owned by another party (such as a DPL or ATT), the City
can't give consent or denial to an entity wishing to install a micro wireless facility, only the pole

owner can.

Consent shall net be required for routine maintenance or replacement of wireless facilities with
facilities that are “substantially similar” to the existing facilities or “the same size or smaller” than

the existing wireless facilities.


























































